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In the United States Circuit Court, of Appeals for

the Ninth Circuit.

No. 2423.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM GERALD,
Defendant.

Order Extending Time to File Record and Docket

Cause.

Good cause appearing therefor, it is hereby ordered

that the time heretofore allowed the appellant to

docket said cause, and file the record therefor with

the CJerk of the IT. S. Circuit Court of Appeals for

the Ninth Circuit be, and the same hereby is, en-

larged and extended, from May 17th, 1907, to and in-

cluding the 20th day of June, 1907.

Dated at Los Angeles, California, May 13th, 1907.

OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

[Endorsed]: No. 1472. United States Circuit

Court of Appeals for the Ninth Circuit. Filed May
15, 1907. F. D. Monckton, Clerk. Re-filed Jun. 12,

1907. F. D. Monckton, Clerk.



William Gerald vs.

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

Indictment.

At a stated term of said, court, begun and holden

at the city of Los Angeles, County of Los Angeles,

within and for the Southern Division of the South-

ern District of California, on the Second Monday in

January, in the year of our Lord one thousand nine

hundred and six

—

The Grand Jurors of the United States of Amer-

ica, chosen, selected and sworn within and for the

Division and District aforesaid, on their oath pre-

sent:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division ofthe South-

ern District of California and within the jurisdiction

of this Honorable Court, did willfully, unlawfully

and knowingly bring within the United States on a

certain vessel, to wit, the gasoline sloop known and

designated as the "Neptune," from a foreign port
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or place, to wit, a port or place in the Republic of

Mexico, a certain male Chinese person, to wit, a

Chinese laborer, named Wong Shap Si, sometimes

called Wong Shep Si, the full and true name of said

Chinese person, further than herein set forth, being

to the said Grand Jurors unknown therefore is not

set out in this indictment, and did then and there

land, attempt to land and permit to be landed in the

said United States, the said Chinese person, he, the

said William Gerall, being then and there the blaster

of, and in charge of, said vessel; that said Chinese

person, to wit, Wong Shap Si, sometimes called

Wong Shep Si, was not, at said time, lawfully en-

titled to enter the United States, all of which was

then and there well known to the said William

Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

SECOND COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and

six, at the port and city of San Diego, in the county
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of San Diego, within the Southern Division of the

Southern District of California and within the iuris-

diction of this Honorable Court, did willfully, unlaw-

fully and Imowingly bring within the United States

on a certain vessel, to wit, the gasoline sloop known

and designated as the ''Neptune," from a foreign

port or place, to wit, a port or place in the Eepublic

of Mexico, a certain male Chinese person, to wit, a

Chinese laborer, named Wong Soon, the full and true

name of said Chinese person, further than herein set

forth, being to the said Grand Jurors unknown and

therefore is not set out in this indictment, and did

then and there land, attempt to land and permit to

be landed in the said United States, the said Chinese

person, he, the said William Gerall, being then and

there the master of, and in charge of, said vessel;

that said Chinese person, to wit, Wong Soon, was

not, at said time, lawfully entitled to enter the United

States, all of which was then and there well known to

the said William Gerall.

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

THIRD COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present :

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-



United States of America. 5

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and knowingly bring within the United

States on a certain vessel, to wit, the gasoline sloop

known and designated as the "Xeptune," from a for-

eign port or place, to wit, a port or place in the Re-

public of Mexico, a certain male Chinese person, to

wit, a Chinese laborer named Yip Sue, the full and

true name of said Chinese person, further than here-

in set forth, being to the said Grand Jurors unknown

and therefore is not set out in this indictment, and

did then and there land, attempt to land and permit

to be landed in the said United States the said Chin-

ese person, he, the said William Gerall, being then

and there the master of, and in charge of, said vessel

;

that said Chinese person, to wit, Yip Sue, was not,

at said time, lawfully entitled to enter the United

States, all of which was then and there well known to

the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.
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FOURTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present

:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

em Division of the Southern District of California,

heretofore, to Avit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and knowingly bring within the United

States, on a certain vessel, to \A'it, the gasoline sloop

known and designated as the "Xeptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to ^vit, a Chinese laborer, named Ng You, the full and

true name of said Chinese person, further than here-

in set forth, being to the said Grand Jurors unknown

and therefore is not set out in this indictment, and

did then and there land, attempt to land and permit

to be landed in the said United States, the said Chi-

nese person, he, the said William Gerall, being then

and there the master of, and in charge of, said vessel
;

that said Chinese person, to wit, Xg You, was not, at

said time, lawfullv entitled to enter the United
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States, all of which was then and there well known

to the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

FIFTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court did willfully, unlaw-

fully and wrongfully bring within the United States

on a certain vessel, to wit, the gasoline sloop known

and designated as the "Neptune," from a foreign

port or place, to wit, a port or place in the Republic

of Mexico, a certain male Chinese person, to wit, a

Chinese laborer, named Kong Wing, sometimes

called Fong Wing, the full and true name of said

Chinese person, further than herein set forth, being

to the said Grand Jurors unknown and therefore is

not set out in this indictment, and did then and there

land, attempt to land and permit to be landed in the
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said United States the said Chinese person, he, the

said William Gerall, being then and there the master

of, and in charge of, said vessel; that said Chinese

person, to wit, Kong Wing, sometimes called Fong

Wing, was not, at said time, lawfully, entitled to en-

ter the United States, all of which was then and there

well known to the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

SIXTH COUNT.
And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, witliin the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and wrongfully bring within the United

States on a certain vessel, to wit, the gasoline sloop

known and designated as the "Neptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to wit, a Chinese laborer, named Wong Gue, the
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full and true name of said Chinese person, further

than herein set forth, being to the said Grand Jurors

unknown and therefore is not set out in this indict-

ment, and did then and there land, attempt to land

and permit to be landed in the said United States,

the said Chinese person, he, the said William Gerall,

being then and there the master of, and in charge of,

said vessel; that said Chinese person, to wit, Wong

Gue, was not at said time, lawfully entitled to enter

the said United States, all of which was then and

there well kno^^^l to the said William Gerall,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

SEVENTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the

Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and wrongfully bring mthin the United

States on a certain vessel, to wit, the gasoline sloop
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known and designated as the "Neptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to wit, a Chinese laborer, named Lai Hong You, the

full and true name of said Chinese person, further

than herein set forth, being to the said Grand Jurors

unknown and therefore is not set out in this indict-

ment, and did then and there land, attempt to land

and permit to be landed in the said United States,

the said Chinese person, he, the said William Gerall,

being then and there the master of, and in charge of,

said vessel; that said Chinese person, to wit, Lai

Hong You, was not, at said time, lawfully entitled

to enter the said United States, all of which was then

and there well known to the said William Gerall,

—

Contrary to the form of the statutes of the L^nited

States in such case made and provided and against

the peace and dignity of the said United States.

EIGHTH COUNT.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present:

That William Gerall, whose full and true name is

to the said Grand Jurors unknown, late of the South-

ern Division of the Southern District of California,

heretofore, to wit, on the 1st day of March, in the

year of our Lord one thousand nine hundred and six,

at the port and city of San Diego, in the county of

San Diego, within the Southern Division of the
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Southern District of California and within the juris-

diction of this Honorable Court, did willfully, un-

lawfully and wrongfully bring within the United

States on a certain vessel, to wit, the gasoline sloop

known and designated as the ''Neptune," from a

foreign port or place, to wit, a port or place in the

Republic of Mexico, a certain male Chinese person,

to wit, a Chinese laborer, named Wong Chun, the

full and true name of said Chinese person, further

than herein set forth, being to the said Grand Jurors

unknown and therefore is not set out in this indict-

ment, and did then and there land, attempt to land

and permit to be landed in the said United States,

the said Chinese person, he, the said William Gerall,

being then and there the master of, and in charge of,

said vessel; that said Chinese person, to wit, Wong

Chun, was not, at said time, lawfully entitled to enter

the United States, all of which was then and there

well known to the said William Gerald,

—

Contrary to the form of the statutes of the United

States in such case made and provided and against

the peace and dignity of the said United States.

OSCAR LAWLER,
United States Attorney.

[Endorsed]: No. 2376. United States District

Court, Southern District of California, Southern

Division. The United States of America vs. Wm.
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Gerall. Indictment for Violation Sees. 2 and II Act

of July 5, 1884, and Sec. 9, Act Sept. 13, 1888. A
true bill. Lee Chamberlin, Foreman.

Presented and filed in open court, this 13tli day of

June, A. D. 1906. E. H. Owen, Clerk. By Deputy

Clerk Oscar Lawler, United States Attorney.

Names of witnesses examined before the said

Grand Jury on finding the foregoing indictment: I.

E. Fowler, Chas. Forbes, John Canfield, IMike List,

Emil Engelcke, John M. Ballou.

Bench Warrant.

UNITED STATES OF AMERICA.

Southern District of California,—ss.

To the Marshal of the United States of America, for

the Southern District of California,

[Seal] and his Deputies or any or Either of

Them, Greeting:

Whereas, at a District Court of the United States

of America, for the Southern District of California,

begun and held at the city and county of Los Angeles

within and for the District aforesaid, on the 13th

day of June, in the year of our Lord one thousand

nine hundred and six, the Grand Jurors in and for

the said District, brought into the said court a true

bill of indictment against William Gerall, for will-

fully, unlawfully and knowingly bringing into the
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United States of America, from a foreign port, cer-

tain Chinese laborers in violation sees. 2 and II Act

of July 5, 1884, and Sec. 9, Act Sept. 13, 1888. As

by the same indictment, now remaining on file and

of record in said court, will more fully appear; to

which indictment the said William Gerall has not yet

appeared or pleaded

:

Now, therefore, 3'ou are hereby commanded, in tlie

name of the President of the United States of Amer-

ica, to apprehend the said William Gerall and him

bring before the said court, at the United States dis-

trict courtroom, in the city and county of Los Ange-

les to answer the indictment aforesaid.

Witness : The Hon. OLIN WELLBORN, Judge

of the said District Court, and the seal thereof, at

the city and county of Los Angeles the 22d day of

June A. D. 1906.

Attest: E.H.OWEN,
Clerk.

By
,

Deputy Clerk.

OSCAR LAWLER,
U. S. Attorney.

[Endorsed]: No. 2376. United States District

Court, Southern District of California, Southern

Division. The United States of America, vs. AVill-

iam Gerall. Bench Warrant. Bail fixed at $2500.00.

Oscar Lawler, U. S. Attorney. Filed July 16, 1906.

E. H. Owen, Clerk.
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MARSHAL'S OFFICE.

United States of America,

Southern District of California .-

Defendant having on Julj^ 3d, 1906, volimtarilj

appeared before E. H. Owen, Esq., U. S. Com. at Los

Angeles, and gave bail, this warrant is returned not

executed.

Los Angeles, Cal., July 10, 1906.

H. Z. OSBORNE,

U. S. Marshal.

By H. T. Christian,

C. O. Dep.

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

No. 2376.

THE UNITED STATES OF AJVIERICA,

Plaintiffs,

vs.

WILLIAM GERALL,
Defendant.

Arraignment and Plea.

OSCAR LAWLER, Esq., U. S. Attornej^ and

A. I. Mccormick, Esq., Assistant U. S.

Attorney, Present as Counsel for the U. S.

Defendant Present in Court in Custody of the

U. S. Marshal, with his Attorney.
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Said cause coming on for the arraignment and plea

of defendant, he is called and arraigned, gives his

true name as William Gerald, waives the reading of

the indictment, and pleads not guilty as charged

therein, which plea is b}^ order of the Court hereby

entered herein, and it is ordered that the setting of

said cause for trial be passed.

July 3d, 1906.

January Term, A. D. 1906.

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

No. 2376.

THE UNITED STATES OP AJVIERICA,

Plaintiffs,

vs. '

WILLIAM GERALL,

Defendant.

Instructions of the Court to Jury.

Gentlemen of the Jury

:

The indictment contains eight counts. All of

them, however, are substantially alike, except that

the Chinese laborer mentioned in each count is differ-

ent from the Chinese laborers mentioned in the

others.
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To constitute the offense charged in any of said

counts, two things are necssary: First, that the de-

fendant knowingly brought and landed, or permitted

to be landed within the United States the Chinese

laborer named in such count ; second, that said Chin-

ese laborer was not lawfully entitled to enter the

United States.

If the evidence satisfies you beyond a reasonable

doubt of the two constituents which I have named,

you will find the defendant guilty as charged in such

count ; if, however, the evidence fails to so satisfy you

of said constituents, or either of them, you will find

the defendant not guilty as therein charged.

The Court further instructs you, that, if the de-

fendant accidentally encountered the Chinese per-

sons mentioned in the indictment on one of the Coro-

nado Islands, and had reason to believe, and did actu-

ally and honestly believe, that they were in distress,

and that their removal from said islands was neces-

sary to relieve such distress, and, that there was no

other place in Mexico to which, in view of the sur-

rounding circumstances, he could safely carry said

Chinese persons, allowed them to come aboard his

boat and returned to San Diego with them aboard,

not for the purpose of evading the Chinese Exclusion

Laws, but solely for the purpose of succoring persons

in distress, he should be acquitted.
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The Court further charges you, however, that, if

the defendant embarked said Chinese laborers on the

vessel described in the indictment at any place in the

Eepublic of Mexico, with intent to bring them into

the United States, in violation of the Chinese Exclu-

sion Laws, then the fact, that from stress of weather

or other cause his vessel was towed into the port of

San Diego by another vessel, would not constitute

any defense to the prosecution.

The Court further charges you, that the burden of

proof is on the Government and that the law pre-

simies the defendant innocent until proven guilty

beyond a reasonable doubt, and that a reasonable

doubt is a doubt based on reason, and which is reason-

able in view of all the evidence. And if, after an

imx^artial comparison and consideration of all the

evidence, you can candidly say that you are not satis-

fied of the defendant's guilt, you have a reasonable

doubt, but if, after sucli impartial comparison and

consideration of all the evidence, you can truthfully

say that you have an abiding conviction of the de-

fendant's guilt, such as you would be willing to act

upon in the more weighty and important matters re-

lating to your own affairs, you have no reasonable

doubt.

[Endorsed]: No. 2376. U. S. District Court,

Southern District of California. Southern Division.

The United States vs. William Gerald. Instructions
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of the Court. Filed Feb. 19, 1907. E. H. Owen,

Clerk.

Instructions Requested by Defendant and Refused.

1. The jury are instructed that unless the evi-

dence submitted to 3^ou satisfy jovlt minds be5^ond all

reasonable doubt that at the time and place men-

tioned in the indictment, the defendant knowingly

did bring within the United States and landed, or

attempted to or permitted to land the said Chinese

persons, then you should acquit the defendant.

2. The jury are further instructed that the gist

of the offense with which the defendant is charged,

consists in knowingly bringing into the United

States, and landing, attempting to land or permitting

to land Chinese persons not lawfully entitled to enter

the United States, and before you can convict the

defendant of the offense here charged, the evidence

must satisfy your minds beyond all reasonable doubt,

that the act of the defendant here admitted, to wit,

the bringing of these Chinese persons from a foreign

place was done knowingly and for the purpose of

evading the immigration laws of the United States,

and if you believe from the evidence that the defend-

ant had no such purpose, but that the defendant be-

lieved and had reason to believe that the bringing of

said persons, as admitted, was simply an act of hu-

manity on his part, then you should acquit the de-

fendant.
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3. The jury are instructed that if you believe

from the evidence that the said defendant accident-

ally encountered the said Chinese persons, mentioned

in the indictment on one of the Coronado Islands, and

having reason to believe, and believing that the said

Chinese persons were in distress, or that their re-

moval from the said islands was necessary to relieve

them from deprivation and want, allowed the said

Chinese to come aboard his boat and returned to San

Diego, California, wdth them aboard, not for the pur-

pose of evading the immigration laws of the United

States, but solely for the purpose of succoring per-

sons in distress, you should acquit the defendant.

[Endorsed] : No. 2376. Instructions refused. The

within requested instructions refused, except in so

far as they are embodied in the written instructions

given.

OLIN WELLBORN,
Judge.

Filed Feb. 20, 1907. E. H. Owen, Clerk.
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In the District Court of the United States, for the

Southern District of California, Southern Di-

vision.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA3I GERALD,

Defendant.

Verdict.

We, the jury in the above-entitled cause, find the

defendant, William Gerald, guilty as charged in the

indictment.

Los Angeles, Cal., Feb. 20, 1907.

F. B. HENDERSON,
Foreman.

[Endorsed] : No. 2376. U. S. District Court, So.

Dist. of Cal. So. Div. United States v. William Ger-

ald. Verdict. Filed Feb. 20, 1907. E. H. Owen,

Clerk.
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In the District Court of the United States, for the

Southern District of California, Southern Di-

vision.

No.2376—(932w).

THE UNITED STATES OF AMERICA,

Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Minutes of Trial.

Indictments for violation of Sees. 2 and II of Act of

July 5, 1884, and Sec. 9, of Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant U. S. Attorney,

appearing as counsel for the United States, defend-

ant present in court with his attorneys, Messrs. Var-

iel & Hannon, Esqs., and Chan Kiu Sing present as

Chinese interpreter. This cause coming on this day

to be tried before the court and a jury to be im-

paneled, and it having been ordered that the trial

proceed and that a jury be impaneled, and the names

of the following twelve (12) term trial jurors having

been duly drawn and called, and said jurors having

been sworn on voir dire and examined by the As-

sistant United States Attorney and by defendant's

attorneys, and passed for cause and accepted and

sworn in a body as the jury to try this cause, said

jury as so impaneled being as follows, viz

:



JURY:

1. Max Meyberg, 7

2. Fred B. Henderson, 8

3. Frank C. Goodin, 9

4. Richard Green, 10

5. Romberg Jansen, 11

6. A. E. Halsey, 12

22 William Gerald vs.

Albert N. Francisco,

Frank J. Walker,

James E. Heber,

Llewellyn Bixby,

Isaac N. Moore,

Edmond C. Lyon,

—

—and the indictment having been read to the jury

by the clerk, and defendant's plea of not guilty hav-

ing been stated to the jury by the clerk; and S. S.

Knoles having been called and sworn as a witness

for the U. S., and having given his testimony; and

U. S. Ex. "A," papers in Chinese cases from U. S.

Commissioner Knoles, having been offered and

admitted in evidence and filed; and Charles Forbes

having been called and sworn as a witness for

the U. S., and having given his testimony; and

U. S. Exhibits "B," "C," and "D" Chinese

photographs, having been offered and admitted

in evidence and filed ; and John Canfield and Freder-

ick Goldbaum having been called and sworn as wit-

nesses for the United States, and having given their

testimony; and U. S. Ex. "E," letter dated Jan. 25,

1906, Goldbaum to Gerald, in envelope, having been

offered and admitted in evidence and filed ; and U. S.

Ex. "F," letter from Goldbaum to Gerald, having

been offered and admitted in evidence and filed ; and

the jury having been admonished by the court that
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during the progress of this trial they are not to per-

mit any one to talk to them, nor themselves talk to

anyone about this case or anything connected with it,

and that they are not to talk with each other about

the case or anything connected with it until said case

is given them for consideration under the instruc-

tions of the Court; and Court having thereupon at

the hour of 12:35 o'clock P. M. taken a recess until

the Ijour of 2 o'clock P. M., of this day;

And now, at the hour of 2 o'clock, P. M., Court

having reconvened ; and counsel and defendant being

present as before; and the roll of the jury having

been called and all being present; and Frederick

Goldbaum having taken the stand for further testi-

mony on cross-examination ; and now, at the hour of

2:10 o'clock P. M., Court having taken a recess for

five minutes; and now, at the hour of 2:15 o'clock

P. M., Court having reconvened, and counsel and de-

fendant being present as before ; and the roll of the

jury having been called and all being present; and

Frederick Goldbamn, a witness for the United

States, having been recalled to the stand for further

cross-examination and having given his testimony;

and Defendant's Exhibits 1 and 2, torn letters, Gold-

baum to Gerald, having been offered and admitted

in evidence and filed; and John M. Ballou, Manuel

Monice, Isaac D. Bower, Emil Engelcke, L. B. Rodie-

mer and E. D. Anthony, having been called and
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sworn as witnesses for the United States, and having

given their testimony ; and Frederick Goldbaum hav-

ing been recalled as a witness for the United States,

and having given his testimony; and the United

States having rested; and Court having thereupon

taken a recess for 5 minutes; and Court having re-

convened after said recess of 5 minutes and counsel

and defendant being present as before, and the roll

of the jury having been called and all being present;

and Chang Kiu Sing having been sworn as interpre-

ter of the Chinese and English languages ; and Wong
Shep Si, Gep Shu and Wong Chung having been

called and sworn as witnesses for the defendant, and

having given their testimony through said interpre-

ter ; and Manuel Francisco Le Braw and Miss Mary

Le Braw and Chas. J). Sprigg having been called and

sworn as witnesses for the defendant, and having

given their testimony; and William Gerald, the de-

fendant having been called and sworn as a witness in

his own behalf, and having given his testimony; and

U. S. Exhibit ''G," letter from — to Gerald,

dated Sept. 4, 1905, and also U. S. Exhibit ''H," let-

ter from to Gerald, having been respectively

offered and admitted in evidence and filed; and the

jury having been given the usual admonition by the

Court; it is ordered that said cause be, and the same

hereby is continued until Wednesday, the 20th day
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of February, A. D. 1907, at 10:30 o'clock A. M., for

further trial and proceedings.

Feb. 19, 1907.

January Temi, A. D. 1907.

In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

(10:30 A.M.)

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA^I GERALi),
Defendant.

Minutes of Trial.

Indictment for the violation of Sees. 2 and 11 Act of

July 5, 1884, and Sec. 9, Act of of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant U. S. Attorney,

present as counsel for the U. S., defendant present

in court with his attorneys, Variel & Hannon, Esqs.,

this cause coming on this day for further trial be-

fore the court and a jury duly impaneled ; and the roll

of the jury having been called and all being present;

and AYilliam Gerald, the defendant, having been re-

called as a witness in his own behalf, and having

given his testimony; and the Record in the case of

United States vs. Wm. Gerald, No. 575, in this court,



26 William Gerald vs.

and also the record in case of United States vs. Wm.
Gerald, No. 1071 in this court, having respectively

been offered and admitted in evidence by the United

States; and Mrs. Mary Carpenter having been

called and sworn as a witness for the defendant, and

having given her testimony; and defendant having

rested ; and Antonio Scormick having been called and

sworn as a witness for the United States in rebuttal,

and having given his testimony; and L. B. Rodiemer

having been recalled as a witness for the United

States in rebuttal and having given his testimony;

and George A. Couts having been called and sworn as

a witness for the United States in rebuttal, and hav-

ing given his testimony; and Emil Engelcke having

been recalled as a witness for the United States in

rebuttal and ha\T.ng given his testimony; and the

United States having rested ; and there being no fur

ther testimony; and the jury, after the usual admo-

nition by the court, having been excused until the

hour of 2 o'clock, P. M. of this day; and points of

law having been argued by respective counsel; it is

now, at the hour of 12 o'clock M., by the Court or-

dered that said cause be, and the same hereby is

continued until the hour of 2 o'clock P. M., of this

day.
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(2 P. M.)

No. 2376—269w).

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Minutes of Trial.

Indictment for violation of Sees. 2 and 11 Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variel

& Hannon, Esqs. ; this cause now coming on for fur-

ther trial before the Court and a jury duly impaneled;

and the roll of the jury having been called and all

being present ; and said cause having been argued to

the jury on behalf of the United States by A. I. Mc.

Cormick, Esq., Assistant United States Attorney,

and having been argued to the jury on behalf of de-

fendant by A. V. Hannon, Esq., of counsel for de-

fendant, and having been argued to the jury on be-

half of the United States in reply by A. I. McCor-

mick, Esq., Assitant United States Attorney; and

the Court having read to the jury its written in-

structions, and the instructions requested by defend-
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ant having been refused except as incorporated in

the instructions of the Court; and the Court having

granted to defendant an exception herein to each and

all of the instructions given by the Court and to the

refusal of the Court to give each and all of the in-

structions requested and refused; and now, at the

hour of 3:15 o'clock P. M., the jury having retired

to consider of their verdict, during the absence of

the jury another cause comes on before the Court as

follows

:

(Here follow minutes in another case.)

(3:25 P.M.)

No.2376—(330w).

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Minutes of Trial.

Indictment for violation of Sees. 2 and 11 Act of July

5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variel

& Hannon, Esqs. ; this cause now coming on for fur-

ther proceedings connected with the trial before the

Court and a jury duly impaneled ; and the jury at the
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hour of 3 :25 P. M. having come into court, and the

roll of the jury having been called, and all being pres-

ent; and the jury having been asked if they have

agreed upon a verdict, they reply through their fore-

man that they have so agreed ; whereupon said fore-

man presents the following verdict of the jury and

reads the same (which is ordered to be filed and re-

corded, and the folowing being the record thereof)

to wit:

In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

We, the jury in the above-entitled cause, find the

defendant, William Gerald, guiltj^ as charged in the

indictment.

Los Angeles, Cal., Feb. 20th, 1907.

F. B. HENDERSON,
Foreman.

—and said verdict as so recorded having been read to

the jury, and said jury having been polled at request

of defendant, and each and all of the jurors having
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said that it is their fair verdict ; said jurors are dis-

charged herein, and it is ordered that this cause be,

and the same hereby is continued until Monday, the

25th day of February, A. D. 1907, at 10:30 o'clock,

A. M., for the sentence of defendant. Defendant is

remanded to the custody of the United States Mar-

shal.

Feb. 20th, 1907.

January Term, A. D. 1907.

In the District Court of the United States of Amer

tea in and for the Southern District of Califor-

nia.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Motion for New Trial.

Comes now the defendant above-named and moves

said Honorable Court to vacate and set aside the

verdict of guilty herein rendered and recorded on the

20th day of February, 1907, and to grant to said

defendant a new trial herein, for the follomng rea-

sons:

I.

That said verdict is contrary to law.
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II.

That said verdict is contrary to the evidence.

III.

Errors of law occuring at the trial and excepted to

by the defendant; and

IV.

That the said Court misdirected the said jury in

matters of law.

VARIEL & HANNON,

Attorneys for Defendant.

[Endorsed] : No. 2376. In the District Court of

the United States, in and for the Southern District

of California. United States of America, Plaintiff,

vs. William Gerald, Defendant. Motion for New

Trial. Received copy of the within motion this 25th

day of February, 1907. Oscar Lawler, U. S. Atty.

Per A. I. Mc. Variel & Hannon, Attorney for Deft.

Los Angeles, Cal. Filed Feb. 25, 1907. E. H. Owen.

Clerk.
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In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

No.2376^(154w).

THE UNITED STATES OF AJMERICA,

Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Order Denying Motion for New Trial.

Indictment for violation of Sees. 2 and 11, Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variol

& Hannon, Esqs. ; this cause coming on this day to be

heard on a motion of defendant for a new trial ; and

said motion having been argued by J. V. Hannon,

Esq., attorney for defendant and submitted to the

court for its consideration and decision, it is now or-

dered that said motion be, and the same hereb}' is

denied, and that said cause be and hereby is con-

tinued, on application of defendant, for the sentence

of defendant. Defendant is remanded to the custody

of the United States Marshal.

Mar. 4th, 1907.

January Term, A. D. 1907.



United States of America. 33

In the District Court of the United States, for the

Southern District of California, Southern Divi-

sion.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA]\I GEEALD,
Defendant.

Judgment.

Indictment for violation of Sees. 2 and 11, Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court in custody of the U. S.

Marshal, with his attorney, J. V. Hannon, Esq. This

cause coming on for further proceedings and the sen-

tence of defendant, and further statements having

been made by counsel, defendant is called for sen-

tence, and the Court now pronounces its sentence and

judgment as follows ; The judgment of the court is,

that the defendant, WilUam Gerald, be imprisoned

for a term of four years in the State penetentiary at

Folsom, California, and that he pay a fine of four

thousand (4,000) dollars. Whereupon defendant, by
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his said attorney, moves the court that a stay of exe-

cution for twenty (20) days be granted defendant,

and that Dendins: an appeal defendant be admtted to

bail, and it is thereupon by the Court ordered that

said cause be continued until Wednesday, the 13th

day of March, A. D. 1907, at 10:30 o'clock, A. M., for

the hearins: on said motion. Defendant is re-

manded to the custody of the United States Marshal.

March 12th, 1907.

January Term, A. D. 1907.

In the District Court of the United States, in arid for

the Southern District of California, Southern

Division.

No. 2376.

THE UNITED STATES

vs.

WILLIAM GERALD.

Defendant.

Clerk's Certificate to Judgment-roll.

I, E. H. Owen, Clerk of the District Court of the

United States, in and for the Southern District of

California, do hereby certify that the foregoing pa-

pers hereto annexed constitute the judgment-roll in

the above-entitled cause.
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Attest, my hand and the seal of said Court, this 12th

day of March, A. D. 1907.

[Seal]

E. H. OWEN,
Clerk.

[Endorsed] : No. 2376. U. S. District Court,

Southern District of California. Southern Division.

United States vs. William Gerald. Judgment-roll.

Filed March 12, 1907. E. H. Owen, Clerk.

At a stated term, to wit. The January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District of

California, Southern Division, held at the court-

room, in the city of Los Angeles, on Monday, the

4th day of March, 1907. Present: The Hon-

orable OLIN WELLBORN, District Judge.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,

Defendant.



36 William Gerald vs.

Order Denying Motion for New Trial.

Indictment for violation of Sees. 2. and 11, Act of

July 5, 1884, and Sec. 9, Act of Sept. 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney, present as counsel for the United States,

defendant present in court with his attorneys, Variel

& Hannon, Esqs. ; this cause coming on this day

to be heard on a motion of defendant for a new trial

;

and said motion having been argued by J. V. Han-

non, Esq., attorney for defendant, and submitted to

the court for its consideration and decision, it is now

ordered that said motion be, and the same hereby is

denied, and that said cause be and hereby is con-

tinued, on application of defendant, for the sentence

of defendant. Defendant is remanded to the cus-

tody of the United States Marshal.

At a stated term, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District

of California, Southern Division, held at the

courtroom, in the city of Los Angeles, on Wed-

nesday, the 13th day of March, 1907. Present:

The Honorable OLIN WELLBORN, District

Judge.
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No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIAM GERALD,
Defendant.

Order Granting Stay of Execution, etc.

Indictment for violation of Sees. 2 and 11, Act of

July 5, 1884, and Sec. 9, Act of July 13, 1888.

A. I. McCormick, Esq., Assistant United States

Attorney present as counsel for the United States,

defendant present in court, with his attorney, J. V.

Hannon, Esq.; this cause coming on this day for

hearing on an application for bail and stay of execu-

tion pending appeal, and said application having

been presented to the court, it is ordered that a stay of

execution for twenty (20) days be granted to defend-

ant, and that the application for bail pending ap-

peal, and the same hereby is continued to be here-

after taken up by consent. Whereupon, defendant

by his said attorney now excepts to the sentence of de-

fendant pronounced by the court on the 12th day

of March, 1907. Defendant is remanded to the cus-

tody of the United States Marshal.
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At a stated temi, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District

of California, Southern Division, held at the

courtroom, in the city of Los Angeles, on Sat-

urday the 30th day of March, 1907. Present:

The Honorable OLIX AYELLBORX, District

Judge.

No. 2376.

THE UNITED STATES OF AMERICA,

Plaintiffs,

vs.

WILLIA^I GERALD,
Defendant.

Order Extending Time to Settle Bill of Exceptions,

etc.

On motion of J. V. Hannon, Esq., of counsel for

defendant, and there being no objections thereto,

it is ordered that defendant be, and he hereby is

granted ten (10) days further time within which to

prepare, submit and secure settlement of proposed

bill of exceptions ; and it is further ordered that the

execution of the sentence of defendant be stayed

until writ of error herein is granted.

Court thereafter adjourned imtil Monday, the 1st

day of April, A. D. 1907, at 10:30, o'clock, A. M.
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At a stated term, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District

of California, Southern Division, held at the

courtroom, in the city of Los Angeles, on Thurs-

day the 11th day of April, 1907. Present:

The Honorable OLIN WELLBORN, District

Judge.

No. 2376.

THE UNITED STATES OF AMERICA,
Plaintiffs,

vs.

WILLIA^I GERALD,
Defendant.

Order Extending Time to Settle Bill of Exceptions.

On motion of J. V. Hannon, Esq., attorney for de-

fendant, and by consent, it is ordered that defendant

be, and he hereby is, alowed five (5) days additional

time within which to prepare and settle a bill of ex-

ceptions herein.
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In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

UNITED STATES OF A3IERICA,

Plaintiff,

vs.

WILLIA^I GERALD,
Defendant.

BiU of Exceptions.

Be it remembered, that tliis cause came on regular-

ly for trial on the nineteenth day of February, 1907,

in said court, a jury having been regularly impan-

eled to try the said cause. The Government was

represented by the Honorable Assistant District At-

torney, A. I. McCormick, and the defendant being

represented by Messrs. Variel & Hannon. The fol-

lowing proceedings were had and evidence intro-

duced as follows, to wit

:

It was stipulated in open court by J. V. Hannon,

one of the attorneys for the defendant, that each of

the eight (8) Chinese jDcrsons mentioned in the in-

dictment was a laborer by occupation, and was not,

on the first day of March, 1906, or at any time prior

thereto or thereafter, lawfully entitled to enter or

land in the United States.

It is stipulated, by and between the parties hereto,

that the evidence offered by the Government showed



United States of America. 41

that the defendant Gerald, knowingly and with in-

tent to violate the Chinese Exclusion Laws, took the

eight Chinese mentioned in the indictment as hav-

ing been brought into the United States by defend-

ant on his boat ''Neptune," aboard his boat "Nep-

tune, " at a point in Lower California, Mexico, about

eight or nine miles north of Ensenada under pre-

vious arrangenunents made between said defendant

Gerald and a Chinaman in Ensenada, and certain

parties in Los Angeles, through Fredrico Goldbaum,

a witness for the Govermnent; that defendant took

said eight Chinamen aboard his boat '

' Neptune, '

' for

the purpose and with the intent of landing them in

the United States at a point on the coast of Orange

County, California ; and that defendant was to re-

ceive therefor the smii of eight hundred (800) dol-

lars; that defendant knew the said Chinese persons

were not lawfully entitled to enter or be in the United

States.

As the only point raised upon the appeal in this

case is and will be the sufficiency of the evidence to

show a landing, attempt to land, or the permitting of

the landing of these Chineseby the defendant, we deem

it unnecessary to inciunber this record by the testi-

mony in detail of the several witnesses for the prose-

cution and the defense except as it bears upon this

particular point to be considered. The testimony

bearing on this phase of the case was as follows

:
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MIKE LIST, a witness for the Government, testi-

fied as follows

:

I am, and have been for the past five (5) years,

a fisherman and engaged in fishing in and around

San Diego Bay California. I am well acquainted

with defendant, Gerald, and his boat "Neptune,"

On March 1st, 1906, about five thirty or six A. M.,

I left San Diego in company with my partner, M.

Christian, in my gasoline launch "Skipjack," on a

trip to the fishing grounds off the entrance to San

Diego Bay. About six thirty or seven A. M., while

my boat was near the entrance to San Diego Bay on

its trip downward, I saw defendant's boat "Nep-

tune" close to the "Bell Buoy" and between one-

half and three-quarters of a mile from the shore at

Point Loma. The "Neptune" was drifting along

heading right into San Diego Bay ; the sea was calm,

no wind was blowing; I watched the "Neptune"

from seven A. M. till about nine A. M., during which

time it drifted about one-half mile and during which

time I ran my boat southward to a jDoint off Coron-

ado Hotel, and then came back to the "Whistle.

Buoy" near the "Bell Buoy" where I fished, and

then, not having any success, I concluded to go home.

Then I went to the "Neptune" I saw the "Neptune"

was disabled. The engine was not running. It ap-

peared to have been tossed about. The sails were
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(Testimony of Mike List.)

up but were torn to pieces. Gerald said nothing

until I asked him if he wanted a tow and he said

''yes." No flag of distress was up on the "Nep-

tune." I got along side of the "Neptune," took the

rope and towed her in; about one P. M. we arrived

at our mooring place about fifty to one hundred

feet from the San Diego Yacht Club wharf, at the

foot of "D" Street, San Diego. I thought Gerald

was going to drop his anchor bnt he did not, and I

got mad and Gerald said, "Go to your mooring and

get hold of your mooring." I made my boat fast

and stopped the engine. Mr. Ballou, Chinese in-

spector was then on the "Neptune" and I saw a

few Chinamen coming out of the "Neptune's" hold.

From the time I first the "Neptune" that morning,

imtil about one o'clock, when I saw the Chinamen

coming out after reaching the mooring, I did not

see any Chinamen whatever on board the "Nep-

tune." The only persons I saw aboard her were

Gerald and a woman, and neither of them told me

where they had been—where the accident occurred,

or what they had on board. No one mentioned

Chinamen until I saw them coming out of the hold of

the "Neptune" after we had tied to our mooring.

No flag of distress was on the "Neptune'' that day.

A few days before, we had had a big storm.
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A WT.tness, SCORLICH, for, the Government

testified that he, in his own fishing launch, accom-

panied Mike List on his trip to the fishing grounds

off the entrance to San Diego Bay, March 1st, 1906

;

that he saw the defendant's boat "Neptune" about

one-half or three-quarters of a mile from the shore

at the entrance to San Diego Bay heading toward

said entrance early that morning; that the sea was

calm and the "Neptune," with torn sails up, was

drifting. That he did not go to her, that the "Nep-

time" had no flag of distress flying. That he saw

Mike List's boat towing the "Neptune" into San

Diego. That the only persons he saw on the "Nep-

tune" were defendant Gerald and a woman. That

he saw no Chinamen on board the "Neptune."

JOHN M. BALLOU, a witness for the Govern-

ment, testified that he was, on March 1st, 1906, a

Chinese Inspector in the Immigration Department of

the United States, located at San Diego. That on

and previous to March 1st, 1906, he had been on

the watch for defendant Gerald and his boat "Nep-

tune" anticipating that defendant would bring in

some Chinamen from Mexico. That on March 1st,

early in the afternoon, he had hired a small launch

with a man by the name of Francisco Mattos to run

it, to take him around the Bay of San Diego to look

for the "Neptune." That he ran around the
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(Testimony of John M. Ballon.)

wharves in the launch and was just coming home

when he saw the two boats, Mike List's boat the

''Skipjack" and the "Neptune" coming dowm the

Bay in the ship's channel, about one-half to three-

quarters of a mile from the quarantine station. The

"Neptune's" sails were up, but were torn. There

were three straight rents pretty near the length of the

sail but the sail could hold a good deal of wind.

We were just off the end of the wharf near the

mooring place of the "Neptune" and "Skipjack,"

and waited for them to come up. When they

had reached the mooring place of the "Skipjack,"

we ran our launch alongside of the "Neptune" and

I went aboard the "Neptune." The defendant and

the woman were the only persons \Tisible on deck.

The woman was at the hatch bailing out water from

the hold with some kind of a cooking utensil. Ger-

ald had hold of the rudder. I walked over to the

hatch and spoke to the woman. She would not let

me go do\\T2 into the hold. I looked toward

the defendant and he told the woman to get out

of the hatchway and let me go down. I then went

down through the hatch into the hold. There were

no Chinamen visible when I first went into the hold

and I concluded that there were no Chinamen on

board and had started to come out when I noticed the

bare ankle of a Chinaman projecting from under
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(Testimony of John M. Ballon.)

some wet rags and sacks. I then discovered that

the eight Chinamen were lying, or crouched on a

bench or platfonn which ran around the side of

the boat about two feet from the floor or bottom of

the hold. The floor was covered with water which

reached up to about where the Chinamen were ly-

ing. They were wet. I then came out of the hold

onto the deck. Up to this time no one had spoken

to me. I came up then, and asked Mr. Gerald if

he was captain of the boat, and he said "yes," and

I said, ''what is your name"? and he said, "William

Gerald." I said "Tell the Chinamen to get out and

dress and get into this boat of mine," and he did

and I said, "You seem to have some trouble here."

"Yes," he said, "I got on top of Coronado Island

and I found these Chinamen. I do not know who

left them there. I started to bring them in and

give them over to the proper officer," and he said,

"Are you the proper officer?" And I said, "I am a

Chinese Inspector," and I got them all in the little

boat, eight of them. Gerald got in and I got List and

his partner, and we went over to the Star Boat

House. When I got to the Star Boat House, I noti-

fied them that I put them all under arrest. I tele-

phoned for a policeman and deputy marshal and put

them in jail.
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(Testimony of John M. Ballon.)

From the first time I saw the "Neptune" until the

time I went into the hold, I did not see any China-

men. Xobody told me there were any Chinamen

aboard until I went down into the hatch. I was very

much suiprised to find them. It is pretty hard to

say how much water was in the hold. It was up to

the seat of a sort of a platform in the hold where they

were lying around. I guess some of them had got

water on them. The defendant did not tell me be-

fore I went into the hold that he had eight Chinamen

there Francisco Mattos was with me in charge of

the launch on which I was during the whole time;

the Neptune is about 23 or 24 feet long, and the hold

was not more than 414 feet deep.

FEANCISCO MATTOS was called as a witness

for the Government and testified to the same facts

as testified to b}' the witness Ballon, as aforesaid.

WILLIAM GERALD in his own behalf, testified

upon this point, as follows

:

After coming into the bay, and whilst in tow, Mr.

Ballon came aboard mv boat from his steam launch

and asked me what I had in the hold. I told him I

had eight Chinese people. He went and looked

down into the hold and then said to me: "Well, I

guess you have. Do you know who I am?" I said

"No." He then said, "I am the Immigration Officer."
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(Testimonj^ of William Gerald.)

I then said. '*AVell, I suppose you are the proper

person to turn these Chinese over to." He said

"Yes," and told me to tell them to dress and come

ashore with him. I then went to the Chinese and

made known to them that they must go ashore with

Mr. Ballou after the Chinese were ready to go withhim

Mr. Ballou told me to come along also. I supposed

he wanted me make out some papers in regard to the

bringing of the Chinese. We all then went aboard

Mr Ballou 's boat and went ashore on the **D" Street

Wharf.

Mrs. MARY CARPENTER, being called for the

defense, testified upon this point as follows: That

no Chinese were on the deck of the boat when Ballou

came aboard; that they were all in the hold of the

boat sitting on their haunches; that about five min-

utes before Ballou came aboard one Chinaman was

up on deck, but had gone down again where they

were all sitting in the hold getting ready to land ; that

there was considerable water in the hold of the boat

;

that she was standing in the hatchway bailing water

at the time Mr. Ballou came aboard and had been

bailing water during the entire trip from the Is-

lands; that she heard Mr. Ballou ask the defendant

what he had aboard and heard the defendant reply

that he had eight Chinese persons; that she then

heard Mr. Ballou ask defendant if he (defendant)



United States of America. 49

(Testimony of Mrs. Mary Carpenter.)

knew who he (Ballon) w^as; that she heard defend-

ant reply "No;" that she heard Mr. Ballon then

inform defendant that he was the Immigration Of-

ficer ; that she heard the defendant then say ;

'

' Well,

I guess you are the proper person then to turn these

Chinese over to
; " that she heard Mr. Ballou then or-

der defendant to tell the Chinese to come up out of

the hold and come along with him (Ballou) ; that

after the Chinese prepared themselves to go ashore,

she heard Mr. Ballou tell the defendant to come also

;

then she saw the defendant and the Chinese then

accompany Mr. Ballou on board Mr. Ballou 's steam

launch and saw them put off to the wharf at the foot

of "D" Street; that it was about four or four and

one-half feet from the floor or bottom of the hold of

the "Neptune" to deck or hatchway; that there was

nothing in the hold except a mattress and some bed-

ding which lay on the floor and was wet with the

water.

The witness, Couts, a police officer of the city of

San Diego, California, for the United States, testi-

fied that the general reputation of the defendant's

witness, Mary Carpenter, for truth and veracity was
bad.

The foregoing is substantially all the evidence ma-

terial to this appeal offered or introduced by either
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of these parties, whereupon the Court, of its own

motion, instructed the jury as follows

:

Gentlemen of the Jury

:

The indictment contains eight counts. All of

them, however, are substantially alike, except that

the Chinese laborer mentioned in each count is dif-

ferent from the Chinese laborers mentioned in the

others.

To constitute the offense charged in any one of said

counts, two things are necessary: First, that the

defendant knowingly brought and landed, or per-

mitted to be landed, within the United States the

Chinese laborer named in such count; second, that

said Chinese laborer was not lawfully entitled to

enter the United States.

If the evidence satisfies you beyond a reasonable

doubt of the two constituents which I have named,

you will find the defendant guilty as charged in such

count ; if, however, the evidence fails to so satisfy jou

of said constituents, or either of (them, you will'

find the defendant not guilty as therein charged.

The Court further instructs you that, if the de-

fendant accidentall}^ encountered the Chinese per-

sons mentioned in the indictment on one of

the Coronada Islands, and had reason to be-

lieve, and did actually and honestly believe, that
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they were in distress, and that their removal

from said islands was necessary to relieve such dis-

tress, and, that there was no other place in Mexico to

which, in view of the surromiding circumstances,

he could safely carry said Chinese persons, allowed

them to come aboard his boat and returned to San

Diego with them aboard, not for the purpose of evad-

ing the Chinese Exclusion Laws, but solely for the

purpose of succoring persons, in distress, he should be

acquitted.

The Court further charges you, however, that, if

the defendant embarked said Chinese laborers on

the vessel described in the indictment at any place

in the Eepublic of Mexico, with the intent to bring

them into the United States, in violation of the

Chinese Exclusion Laws, then the fact, that from

stress of weather or other cause his vessel was towed

into the port of San Diego by another vessel, would

not constitute any defense to the prosecution.

The Court further charges you, that the burden

of proof is on the Government, and that the law pre-

sumes the defendant innocent until proven guilty be-

yond a reasonable doubt, and, that a reasonable doubt

is a doubt based on reason, and which is reasonable

in view of all the evidence. And if, after an impar-

tial comparison and consideration of all the evidence,

you can candidly say that you are not satisfied of



52 William Gerald vs.

the defendant's gnilt, you have a reasonable doubt;

but if, after such impartial comparison and consid-

eration of all evidence, you can truthfully say that

you have an abiding conviction of the defendant's

guilt, such as you would be willing to act upon m

the more weighty and important matters relatmg

to your own affairs, you have no reasonable doubt.

The foregoing instructions given by the Court are

all the instmctions given on the trial of the case, and

thereupon a jury rendered a verdict of guilty against

the defendant thereafter on the 25 day of February,

1907, being a subsequent day of the term and before

any judgment was rendered on said verdict, the said

defendant by his counsel moved the Court set aside

the verdict of the jury, and have a new trial of the

case as follows:

[Title of Court and Cause]

Motion for New Trial.

Comes now the defendant above named and moves

said Honorable Court to vacate and set aside the

verdict of guilty herein rendered and recorded on

the 20th day of February, 1907,' and to grant to said

defendant a new trial herein, for the following rea-

sons :

I.

That said verdict is contrarv to law

:
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II.

That said verdict is contrary to the evidence:

III.

Errors of law occurring at the trial and excepted to

by the defendant ; and

IV.

That the said Court misdirected the said jury in

matters of law.

VAEIEL & HANNON,

Attorneys for Defendant.

Upon a hearing of said motion on 4th day of

March, 1907, the said Court denied the same, to

which ruling counsel then and there excepted, and

thereafter on the 12 day of March, 1907, the said

Court rendered judgment as follows:

"Judgment of the Court is, that the defendant,

William Gerald, be imprisoned for a term of four

years in the State penitentiary at Folsom, Califor-

nia
; that he pay a fine of four thousand ($4,000.00)

dollars."

Whereupon defendant by his said attorney en-

tered an exception against said sentence.

And inasmuch as the matters set forth do not fully

appear of record, the defendant by his counsel ten-

ders this bill of exceptions, and prays that the same

may be signed and sealed by the Judge of this Court,
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pursuant to the statute in such case provided, which

is done accordingly this 11 day of April, 1907.

VARIEL & HANNON,
Attorneys for Defendant.

The foregoing bill of exceptions prepared and

served in the time and in the manner prescribed by

law is hereby agreed to be correct, and may be filed

as defendant's bill of exception.

A. I. McCORMICK,
Asst. U. S. Attorney,

Attorney for Plaintiff.

The foregoing bill of exceptions is hereby settled

and allowed.

OLIN WELLBORN,
Judge.

[Endorsed] : No. 2376. In the District Court of

the United States, Southern District of California,

Southern Division. United States of America, Plain

tiff, vs. William Gerald, Defendant. Defts. Bill of

Exceptions. Filed April 18, 1907. E. H. Owen,

Clerk. Variel & Hannon, Los Angeles, California

Attorneys for Deft.
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In the Circuit Court of Appeals of the United

States, for the Ninth Circuit.

WILLIAJVI GERALD,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.

Stipulation of Facts.

It is hereby stipulated b}^ and between the respec-

tive parties to the above-entitled action that on the

trial of the above-entitled action before the District

Court.

"It was proven by the United States by the rec-

ords of said District Court in case No. 1071 of said

Court, that said defendant on October 25, 1898,

pleaded guilty to an indictment charging him with

having theretofore knowingly and unlawfully aided

and abetted in the landing within the United States

of certain Chinese laborers not lawfully entitled to

land, and that on said conviction said defendant on

the 26th day of October, 1898, was by said Court sen-

tenced to be imprisoned for the term of six months

in the County Jail of San Diego County, California,

and to pay a fine of one dollar."

It is further stipulated that the above facts, stip-

ulated as having been proven by the United States

on the trial of this action, were a part of the evidence
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on wMch said action was decided, and that the same

may be considered by the Court on this appeal, the

same to all intents and purposes—as if incorporated

within and a part of the bill of exceptions in this ac-

tion.

Dated this 30th day of April, 1907.

A. I. McCORMICK,

Assistant U. S. Attorney and Attorney for Defend-

ants in Error.

VARIEL & HANNON,
Attorneys for Plaintiff in Error.

[Endorsed] : No. 2376. In the Circuit Court of

Appeals of the United States, for the Ninth Circuit.

William Gerald, Plff . in Error, vs. United States of

,

America, Defts. in Error. Stipulation. Filed April

30, 1907. E. H. Owen, Clerk. Oscar Lawler, U. S.

Atty., Sou. Dis. of Cal.

In the District Cotirt of the United States of Amer-

ica, in and for the Southern District of Califor-

nia, Southern Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM GERALD,

Defendant.
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Assignment of Errors.

Comes now the defendant William Gerald, and in

connection with his petition for writ of error herein,

makes the following assignment of errors committed

by the Court to the prejudice of said defendant, to

wit:

I.

The Court erred in denying and overruling the

motion of the defendant to set aside the verdict of

the jury, and for a new trial.

II.

The Court erred in rendering the judgment

against the defendant upon the verdict.

VARIEL & HANNON,
Attorneys for Defendant.

[Endorsed]: No. 2376. In District Court of

United States of America, Southern District of Cali-

fornia, Southern Division. The United States of

America, Plainti:ff, vs. William Gerald. Assign-

ment of Error. Filed April 18th, 1907. E. H.

Owen, Clerk. Service admitted April 16, 1907' U.

S. Atty., Variel & Hannon, Attorneys at Law, Rooms

303-304 Tajo Building, Los Angeles, California,

Attys. for deft.
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At a stated term, to wit, the January Term, A. D.

1907, of the District Court of the United States

of America, in and for the Southern District of

California, Southern Division, held at the

Courtroom, in the city of Los Angeles, on Thurs-

day, the 18th day of April, 1907. Present: The

Honorable OLIN WELLBORN, District

Judge.

No. 2376.

THE UNITED STATES OF AMERICA,

Plaintiffs,

vs.

WILLIAM GERALD,

Defendant.

Order Settling Bill of Exceptions, etc.

A. I. McComiick, Esq., Assistant United States

Attorney, present as counsel for the United States,

J. V. Hannon, Esq., present as attorney for defend-

ant. Defendant's bill of exceptions herein is now

presented in open court, and by the Court settled and

allowed, and filed in open court; thereupon an as-

signment of errors and a petition for writ of error

are presented and filed in open court, and the follow-

ing order thereupon made and entered;

On reading and filing the petition of defendant,

William Gerald, praying for the allowance of a writ

of error in the above-entitled cause, returnable be-
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fore the United States Circuit Court of Appeals for

the Ninth Circuit, and on motion of Messrs. Variel &
Hannon, counsel for the said defendant

—

It is ordered that said petition be, and the same is

hereby allowed and granted, and that a writ of error

be allowed in said cause, returnable before the

United States Circuit Court of Appeals, of the Ninth

Judicial Circuit, on the 17th day of May, 1907, and

that a certified transcript of the record and of all the

proceedings and papers upon which the judgment

against the said defendant was entered, be trans-

mitted to the said United States Circuit Court of

Appeals of the said Ninth Circuit. An order in ac-

cordance therewith is also presented, signed and filed

in open court.

Thereupon, by consent, it is ordered that the bond

of defendant on appeal be, and the same hereby is

fixed at $7,500.

Whereupon, Court adjourned until Saturday, the

20th day of April, A. D. 1907, at 10:30 o'clock, A. M.
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In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIA^I GERALD,

Defendant.

Petition for Writ of Error.

Comes now the defendant, William Gerald, and

represents and shows to the Court that on the 12th

day of March, 1907, this Court entered a judgment

herein against this defendant, in which judgment

and the proceedings had prior thereunto in this

cause, certain errors were committed to the preju-

dice of this defendant, all of which will more in detail

appear from the assigment of errors, which is filed

with this petition.

Wherefore this defendant prays that a vrrit of er-

ror may be issued in this behalf, to the Circuit Court

of Appeals for the Ninth Circuit,for the correction of

the errors so complained of, and that a transcript of

the record, proceedings and papers in this cause duly
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authenticated, may be sent to the said Circuit Court

of Appeals.

VARIEL & HANNON,
Attorneys for Defendant.

[Endorsed] : No. 2376. In the District Court of

the United States of America, Southern District of

California, Southern Division. The United States

of America, Plaintiff, vs. William Gerald. Petition

for Writ of Error. Filed April 18th, 1907. E. H.

Owen, Clerk. Service admitted April 16th, 1907.

A. I. McCormick, U. S. Atty. Variel & Hannon,

Attorneys at Law. Rooms 303-304 Tajo Building,

Los Angeles, California, Attys. for Deft.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

THE UNITED STATES OF A^IERICA,

Plaintiff,

vs.

WILLIAM GERALD,

Defendant.

Order Allowing Writ of Error.

On reading and filing the petition of defendant,

William Gerald, praying for the allowance of a writ

of error in the above-entitled cause, returnable be-

fore the United States Circuit Court of Appeals for
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the Ninth Circuit, and on motion of Messrs. Variel

& Hannon, counsel for the said defendant

—

It is ordered that said petition be, and the same is

hereby allowed and granted, and that a writ of error

be allowed in said cause, returnable before the

United States Circuit Court of Appeals of the Ninth

Judicial Circuit, on the 17th dav of May, 1907, and

that a certified transcript of the record and of all

the proceedings and papers upon which the judg-

ment against the said defendant was entered, be

transmitted to said United States Circuit Court of

Appeals of the said Ninth Circuit.

OLIN WELLBORN,
Judge.

[Endorsed] : No. 2376. In the District Court of

the United States of America, Southern District of

California, Southern Division. The L^nited States

of America, Plaintiff, vs. AYilliam Gerald. Order

Allowing Writ. Filed April 18, 1907. E. H. Owen,

Clerk. Yariel & Hannon, Attorneys at Law, Rooms

303-304 Tajo Building, Los Angeles, California,

Attys. for Deft.
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In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

WILLIAM GERALD,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,

Defendant in Error.

Writ of Error.

United States of America—ss.

The President of the United States of America, to

the Judges of the District Court of the United

States in and for the Southern District of Cali-

fornia, Greeting:

Because in the record and proceedings, and also in

the rendition of judgment in that certain case in the

said District Court, before you, wherein the United

States of America is the plaintiff, and William Ger-

ald is defendant, a manifest error hath intervened to

the great damage of the said defendant, William

Gerald, as by their complaint appears, we are in-

formed, and it being fit that the error, if any there

hath been, should be duly corrected and full and

speedy justice done to the party aforesaid in this be-

half, you are hereby commanded, if judgment be



64 William Gerald vs.

therein given that then, under your seal, distinctly

and openly, you send the record and proceedings

aforesaid with all things concerning the same to the

United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you

have the same at the city of San Francisco, in the

State of California, on the 17th day of May, A. D.

1907, in the said United States Court of Appeals to be

there and then held, that the record and proceedings

aforesaid being inspected, the said United States

Circuit Court of Appeals may cause to be further

done thereupon for correcting said error, what of

right and according to law and custom of United

States should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 18th day of April, in the year of

our Lord one thousand nine hundred and seven and

of the Independence of the United States the one

hundred and thirty-first.

[Seal] E. H. OWEN,
Clerk of the District Court of the United States of

America, in and for the Southern District of

California.

The above writ of error is hereby aUowed.

March 18th, 1907.

OLIN WELLBORN,
Judge.
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I Iiereb}^ certify that a copy of within writ of error

was on the 18th day of April, 1907, lodged in the

clerk's office for the Southern Division, of the South-

ern District of California for the said defendants in

error.

[Seal] E. H. OWEN,
Clerk IJ. S. District Court.

[Endorsed]: No. 2376. Orig. In the District

Court of the United States, Southern District of

California, Southern Division. William Gerald,

Plaintiff in Error, vs. United States of America, De-

fendant in Error. AVrit of Error. Filed April 20th,

1907. E. H. Owen, Clerk. By
, Deputy

Clerk. Variel & Hannon, Los Angeles, California,

Attorney for Plaintiff in Error.

In the District Court of the United States of Amer-

ica, in and for the Southern District of Cali-

fornia, Southern Division.

WILLIA]\1 GERALD,

Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error.
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Citation on Writ of Error.

United States of America—ss.

To the United States of America, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, at a session thereof to

be held at the city of San Francisco, in the State of

California, on the 17th day of May, A. D. 1907, pur-

suant to a writ of error on file in the clerk's office of

the District Court of the United States in and for

the Southern District of the State of California, in

that certain action, number 2376, wherein William

Gerald is plaintiff in error, and the United States

of America is defendant in error, to show cause, if

any there be, why the judgment given, made and

rendered against the said William Gerald in the said

writ of error mentioned, should not be corrected, and

speedy justice should not be done in that behalf.

Witness the Honorable OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California, and one of the Judges of the Cir-

cuit Court of the United States of America, of the

Ninth Judicial Circuit in and for the Southern Dis-

trict of California, this 18th day of April, 1907, and
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of the Independence of the United States the one

hundred and thirty-first.

[Seal] OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

Service of a copy of the within citation is hereby

admitted this 18th day of April, 1907.

A. I. McCORMICK,
Ass't. United States Attorney, Southern District of

California.

[Endorsed] : No. 2376. District Court of United

States, Southern District of California, Southern

Division. William Gerald, Plaintiff in Error, vs.

United States of America, Defendant in Error.

Citation. Filed April 20, 1907. E. H. Owen, Clerk.

By , Deputy Clerk. Variel & Hannon, At-

torneys at Law, Rooms 303-304 Tajo Building, Los

Angeles, California.

In the District Court of the United States, in and for

the Southern District of California, Southern

Division.

No. 2376.

THE UNITED STATES OF A]\IERICA,

Plaintife,

vs.

WILLIAM GERALD,
Defendant.
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Clerk's Certificate to Transcript of Record.

E. H. Owen, Clerk of the District Court of the

United States of America, in and for the Southern

District of California, do hereby certify the fore-

going typewritten pages numbered from 1 to 5-i, in-

clusive, and comprised in one volume to be a full,

true and correct copy of the records, pleadings,

papers, assignment of errors and proceedings in the

above and therein entitled cause, as ordered by prae-

cij^e of defendant's attorney.

I do further certify that the cost of the foregoing

record is $26.70 and that the amount thereof has been

paid me by J. V. Harmon, Esq.

In witness whereof I have hereunto set my hand

and affixed the seal of said District Court of the

United States of American, this 6th day of June, in

the year of our Lord one thousand nine hundred and

seven of the Independence of the United States the

one hundred and thirty-first.

[Seal] E. H. OWEN,

Clerk U. S. District Court, Southern District of

California.
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[Endorsed] : No. 1472. United States Circuit

Court of Appeals for the Ninth Circuit. William

Gerald, Plaintiff in Error, vs. United States of

America, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States

District Court for the Southern District of Califor-

nia, Southern Division.

Filed June 12, 1907.

F. D. MONCKTON,
Clerk.




